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ACTS AMENDMENT (DOMESTIC VIOLENCE) BILL 2004 
Second Reading 

Resumed from 24 June. 

DR J.M. WOOLLARD (Alfred Cove) [7.27 pm]:  I have had a look at the Bill, and have read the Attorney 
General’s comments and the comments of the member for Nedlands.  I appreciate that the Bill has been 
introduced to try to assist the large number of women in the community who are the victims of domestic 
violence.  Not all domestic violence victims are women, but a high percentage are.  I do not know what the 
figures are in Western Australia, but I am sure the Attorney General has them.  I do know, however, that in some 
parts of the United States up to 20 per cent of emergency department admissions are female victims of domestic 
violence.   

I have looked briefly at the Auditor General’s recommendations, most of which the Attorney General is 
introducing with this Bill.  The member for Nedlands stated that the Bill deals with procedures and privileges but 
does not get to the real issue.  I agree with most of what the member for Nedlands had to say about the Bill, but I 
do not know that her congratulations to the federal Government for its educational literature are appropriate.  
Both the State Government, with these procedures, and the federal Government, with its educational literature, 
may address some of the issues, but they do not address the real issue.  A large percentage of domestic violence 
victims are female.  Why does this culture exist in our society, which seems to give men the feeling that it is 
okay to victimise their wives or girlfriends? 

I also looked at what the Ombudsman had to say and how the Ombudsman felt that the Bill should not refer to 
domestic violence but to assault in the family home.  The Ombudsman said in her report-  

Traditionally, violent behaviour in the home has been defined as ‘domestic violence’.  The term 
connotes a level of intimacy and familiarity which can make it difficult for external individuals or 
agencies to regularly scrutinise or investigate allegations of such behaviour.   

The identification of violent behaviour as ‘domestic’ has no doubt encouraged a view of domestic 
violence as being something private that occurs within the home and consequently not as something for 
others to become involved in.   

The Ombudsman goes on to state that because of these definitions and people’s perceptions of domestic 
violence, she has chosen to refer to it as ‘assault in the family home’.  When I think of violence, I think of 
teenage boys who have too much alcohol or drugs and push each other around.  Some women would not want to 
have anything more to do with another woman’s partner or husband if they knew that he has exposed that 
woman to domestic violence or assault.  We can educate the community about the terms that are used for this 
inappropriate behaviour, whether it be assault in the home or domestic violence.  However, that does not address 
the cause of the problem.  The Attorney General said in his report -  

This examination found that the 1997 Act has increased the number of restraining orders issued by 55 
per cent, and it is not clear whether any of this increased use and access has been more appropriate or 
effective.   

The words “appropriate or effective” are very important.  He goes on to say that restraining orders do not always 
make applicants feel safe -  

Many applicants for restraining orders interviewed during the course of this examination reported that 
the existence of an order did not make them feel safe. 

He then looked at cultural and geographical barriers and said -  

Some groups in the community are unable or unwilling to access the protection of restraining orders 
because of cultural and geographical barriers.  In particular, there is reluctance to access restraining 
orders among Indigenous people.  This is of particular concern because of research indicating that 
Indigenous people are at greater risk of domestic violence than other groups in the community.   

I want to know what the Government is planning to do, other than implementing these procedures and increasing 
the penalties, to get to the heart of the problem.  The cynics will say that in this legislation the Government is 
pretending to do something when it is really not doing anything.  An increase in the penalties will not stop an 
abusive person from continuing to violate his partner.  I do not know what the answers are.  This is a very 
complicated issue.  I want to know what the Attorney General is proposing to do to stop domestic violence from 
occurring.  The Attorney General said there have been 12 000 calls, and about 7 500 restraining orders have been 
implemented.  We do not know whether the numbers that he tabled are an under-representation or an over-
representation.  How many people who have been the subject of domestic violence have not made calls, and how 
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many of the calls that have been made have not been valid?  To have 12 000 calls is a terrible indictment on our 
society.  It is not a laughing matter, but people have put forward suggestions about what should be done to these 
men who abuse women.  While generally there has not been a consensus that the same treatment that is used for 
vicious male dogs should be applied to the male members of our society who abuse women, people have said 
that perhaps something needs to be put in their water or their beer to stop them from committing this abuse.   

I appreciate that the Government is seeking to implement the recommendations of the Auditor General.  
However, the numbers are continuing to increase.  I do not believe that these process measures and penalties will 
be sufficient.  It is good that the Commonwealth Government has put out educational booklets to address this 
issue and is trying to empower women to take responsibility and to report this abuse.  However, how many 
women will have read those documents from the Commonwealth Government?  Although the Government is 
attempting to address the problem, it must be addressed at a face-to-face level.  Therefore, I will be asking the 
Attorney General what plans he has, within that practical setting, to address this problem so that in two years or 
four years, or whenever this matter is reassessed, we do not find that the number of reports of domestic violence 
or assault has gone from 12 000 to 15 000.  Even if the number of reports has gone down to 10 000, what the 
community wants to know is not what the process will be but what measures the Government is proposing to 
take to protect women in relationships in which the men are using their fists on those women to the extent that 
they are not just bruised but are going into hospital with broken bones and are scarred for life both physically 
and emotionally.  I hope that, apart from the proposed increase in penalties, the Attorney General is planning to 
introduce some practical measures to get to the heart of this problem.  

MR R.F. JOHNSON (Hillarys) [7.40 pm]:  I promise to be brief.  The Bill before the House is a very important 
one.  Violence is never the answer to any dispute, no matter what it is about.  It is worse when it happens within 
the family environment, and worse still when children are present.  It is bad enough when children experience 
their parents arguing.  We all argue with our spouse sometimes, but I would hope that most members in this 
House limit the amount of arguing and temper it in a way that it does not affect their children too much - I have 
certainly lived my life that way.  I suggest that in 95 per cent of domestic violence cases, it is most probably men 
who are violent to their wives or partners rather than the other way around.  However, we must not forget that 
there are occasions in which the situation is reversed and the wife is guilty of domestic violence; she is the one 
who takes up some implement and attacks her husband.  However, in the main it is definitely women who are the 
victims of domestic violence, which is not acceptable.   

In the minister’s second reading speech he outlined, I think, that 40 per cent of murders in Western Australia are 
a result of domestic violence.  If that is in fact the case, it is an appalling record.  It is terrible to think that almost 
half the murders in Western Australia are committed within the family environment.  That is a terrible statistic.  
It is even worse when children are present.  These sorts of situations can happen at any time in any suburb; they 
are not confined to any specific socioeconomic area in Western Australia or, indeed, any part of the world.  They 
can happen in lower socioeconomic areas and in affluent areas.  I am aware of one case in recent times that 
happened in an area very close to where I live.  I knew the family; I knew the husband, the wife and the children.  
It was devastating for friends and relatives to hear of the young woman’s death.  I will not say whom the case 
involves, because the matter is sub judice.  However, I am sure that other members of this House have 
experienced similar situations, not necessarily involving the worst case scenario of somebody having been 
murdered, but in which somebody has been beaten to the point at which, as the member for Alfred Cove said, 
they have had to attend hospital for the treatment of broken bones, cuts, abrasions and all those sorts of things.   

Domestic violence is not just physical violence.  Emotional violence is also perpetrated.  As I said, in probably 
95 per cent of domestic violence cases the perpetrator is the husband and the victim is the wife, or the male is 
being violent towards the female, depending on their marital status - I suggest that the husband and wife situation 
is the norm.  That should not be happening in the year 2004.  We should have come a helluva long way from 100 
years ago when married women were looked upon as chattels.  Women have absolute equal rights, and I will 
defend that view to my last breath.  We are all human beings, and in a relationship between a man and a woman 
there must be mutual respect either way, otherwise that relationship will not last. 

I would like to think that the number of cases of domestic violence will reduce over the years as we become 
more civilised.  One must look at why these things happen.  Domestic violence can happen for all sorts of 
reasons.  I assume that this Bill will go into consideration in detail, so I would like the minister to come up with 
some statistics about why domestic violence is taking place.  In most cases, a husband beats up or murders his 
wife, and I would like to know why.  I know that probably the general reason may well be - 

Dr J.M. Woollard:  Alcohol.   

Mr R.F. JOHNSON:  Yes.  Actually I was going to say that in most cases domestic violence occurs because a 
person has been unfaithful to his or her partner.  That is why a lot of cases have been perpetrated; certainly that 
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has been the situation in the ones that I am aware of.  Those cases have not necessarily eventuated in the death of 
a person, but in someone being beaten - physically, mentally and emotionally abused - because a third person has 
been involved.  However, the member for Alfred Cove is quite right: a high percentage of abusers are under the 
influence of alcohol.  Some may be under the influence of marijuana and other forms of illegal drugs.  I hope 
that the minister can give us those statistics.  Records must be kept somewhere of the underlying reasons that 
people are being physically, mentally and emotionally abused.  I would find that information quite interesting.  If 
we can find out why this violence is taking place, we might be able to find the cure.   

There have been 12 000 applications for domestic violence restraining orders.  That is a heck of a lot for our 
population.  Perhaps the minister can also tell us how many of those applications were substantiated.  I know that 
sometimes when an marriage is on the rocks, one party or the other will try to apply for a restraining order out of 
spite.  I am not saying that most of the applications are not justified, but it can happen sometimes.  That is an 
argument that people sometimes bring to me as their local member; they feel they are being unjustly treated 
when a restraining order is taken out against them.  They swear black and blue that they have done nothing 
wrong, that they have not laid a finger on their partner, but they have this restraining order against them.  
Sometimes those orders can be used in the Family Court to get custody of the children and that sort of thing.  I 
would like the minister to provide us with some of this information, because I am very interested to know the 
underlying reasons for domestic violence and how many of those 12 000 calls were found to be justified at the 
end of the day.  If we can find out the underlying reason for this sort of behaviour, we may well be able to reduce 
the number of incidents.  By doing that, we might be able to reduce the number of deaths, in particular the deaths 
of innocent people. 

It is nearly always the wife or female member of a relationship who ends up in that situation.  I hope we can 
reduce the number of violent actions against women in relationships, who are normally the victims.  I will be 
very interested to hear the statistics from the Attorney General.  I support the Bill.  Anything we can do as a 
Parliament to reduce the number of domestic violence incidents will be of great benefit to people in Western 
Australia who have not yet suffered domestic violence.  Not only do we have to look after people who have been 
subjected to domestic violence, but also we must look beyond that to try to put in place protocols and systems 
whereby the number of people affected by domestic violence will be greatly reduced.  If we can see a reduction 
over the next five or 10 years - five years would be better - that would be great.  It would be good for all Western 
Australians who may be subject to domestic violence in the future.  We need quick response times from the 
police.  We must ensure that people who have taken out a domestic violence restraining order are properly 
protected.  I know that, in some cases, people have a distress button that is linked directly to a police station.  
Calls for help are answered immediately if a distress button is pressed.  However, I am aware of a case in which 
the police response was not quick enough and the female partner in the relationship was murdered.  I am 
concerned that that does not happen again.  I hope that the Attorney General can give everyone - the Parliament 
and the general public of Western Australia - comfort that we can reduce the number of incidents of domestic 
violence. 

MRS D.J. GUISE (Wanneroo - Deputy Speaker) [7.51 pm]:  I support this Bill, which amends the Restraining 
Orders Act 1997, the Bail Act 1982 and the Criminal Code.  It does so to provide greater protection to the 
victims of domestic violence.  The Bill also recognises the devastating effect that domestic violence has on 
children.  I noted in the Attorney General’s second reading speech that the statistics indicate that, on average, 
over the past decade there have been 20 deaths a year resulting from family or domestic violence.  Frankly, that 
is far too many.  To put things in perspective, I have been reading the “Whole of Government, Whole of 
Community Response to Family and Domestic Violence” report, which is a report by the Family and Domestic 
Violence Unit.  The report concerns the strategic plan to combat family and domestic violence.  Some of the 
statistics are frightening.  In 2000-01 the Western Australia Police Service attended 4 541 domestic violence call 
outs involving 6 239 people in just three metropolitan districts.  Those figures were provided by the Department 
of Justice in Joondalup.  Of the call outs, 73 per cent of victims were female, 17 per cent were male and 10 per 
cent were unknown.  Domestic violence advocacy and support services provided support, advocacy, information 
and referral to 2 453 women and 123 men.  On average, 129 family homicides occur each year across Australia 
with 77 being intimate partner homicides.  The report of the Joondalup Family Violence Court indicated that 
children were present in 73 per cent of all incidents across three metropolitan districts.  That represents 3 523 
child witnesses to domestic or family violence.  The horrific statistics put it in perspective.  Sadly, the statistics 
show that one in four young people have witnessed parental violence.  It is not hard to imagine the terrible harm 
that exposure to such violence inflicts on young minds.  Children are often the silent and forgotten victims of 
domestic violence.  They are too frightened and too ashamed to talk about the violence.  The silent scream for 
help is often borne alone or stays within the tight confines of the already dysfunctional family unit.  Children 
suffer terribly from the impact of domestic violence, which can manifest in many ways such as emotional and 
behavioural problems through to experiencing learning difficulties at school.  In my years as President of the 
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Western Australian Council of State School Organisations, I saw such things manifest time and again.  There is 
also a potential for learnt violent behaviour, which perpetuates the vicious cycle if not challenged and addressed.   

In my view, this legislation makes major changes that will assist victims of abuse, including children.  On the 
spot temporary restraining orders may be made by police officers to immediately remove violent offenders from 
a home for 24 hours.  This will help defuse any immediate threat and ensure that both the victim and any 
children in the house remain safe.  Tough new penalties for domestic violence offences committed in front of 
children will be introduced.  Conviction for common assault will attract a penalty of up to 18 months 
imprisonment or a fine of $6 000.  The penalty will rise to three years imprisonment or a $12 000 fine when the 
assault involves domestic violence in front of a child.  We should make no apology for sending such a strong 
message to the community, which has to be heeded for the sake of our children.  Apart from the increased 
penalties, I am pleased that it will be possible to make orders on behalf of children exposed to domestic violence, 
including those who are not direct victims.  I am also pleased that children will not be required to give oral 
evidence in restraining order proceedings involving a parent except when the court considers there are 
exceptional circumstances.  In such cases, children will be afforded special witness status so that they can give 
evidence via closed-circuit television.  I have also noted that, when a child is a perpetrator of domestic violence, 
a restraining order can be taken out to evict the child from his or her home in addition to a referral to the 
Department for Community Development.  Sadly, such violence can happen and it would be remiss of me to not 
acknowledge that.  I had a very sad incident in my electorate that involved a child who was verbally, emotionally 
and physically abusive towards a parent.  Domestic violence must not remain an invisible crime.  Let us not kid 
ourselves about what we are dealing with.  The definition of an act of domestic violence includes - with respect 
to people in a domestic relationship - assaulting or causing injury, kidnapping, damaging a person’s property, 
including the injury or death of an animal that is the property of a person, or threatening to commit any of these 
acts.  The definition also includes stalking, pursuing with intent to intimidate, or behaving in an ongoing manner 
that is intimidating, offensive or emotionally abusive.  Emotional abuse is a new but important inclusion as it 
acknowledges this insidious form of abuse.  In the context of the legislation, we are talking about ongoing 
emotional abuse including veiled threats, dictatorial behaviour that impinges on a victim’s basic human rights, 
and keeping a person in virtual poverty without financial means of his or her own.  I cannot begin to tell the 
House the number of times I have seen that in the community.  It is a very clever way of keeping people under 
control.  I have seen it too many times. 

Mr J.L. Bradshaw:  Not just virtual; real poverty. 

Mrs D.J. GUISE:  It provides amazing power that is wielded over a victim.  I have seen it far too often.  Victims 
are often kept isolated within a family unit or a tight community network.  They are kept on a short leash and 
stripped of their self-worth.  People are often continually maligned and denigrated.  The three words that 
encapsulate that type of abuse are: manipulated, isolated and intimidated.  That wraps up the situation perfectly 
by way of explanation.  I emphasise how pleased I am to see that recognition in the Bill.  It is something that has 
been overlooked for far too long and it sends a powerful message to the community.   

The Bill allows for a violence restraining order to be automatically granted in some cases.  In cases of rape or 
extreme assault, victims will automatically obtain a lifelong restraining order against an offender.  This is long 
overdue.  No-one in that situation should be forced to relive his or her ordeal in seeking a restraining order.  
Appalling circumstances have existed for far too long.  That is another great advantage of this Bill.  I cannot 
imagine how difficult it would have been for people to relive their ordeal time and again when seeking 
restraining orders.   

We need to break the cycle of violence by working with young people - the victims and perpetrators of the 
violence - and to educate the community against violence.  However, it is crucial that the perpetrators of violence 
be held responsible for their behaviour.  I trust that this Bill takes us one step closer to that goal.  For that reason, 
I commend the Bill to the House.   

MR J.A. McGINTY (Fremantle - Attorney General) [8.00 pm]:  I take this opportunity to thank members for 
their contributions to this debate and their indications of support for this Bill.  In my view, this legislation will 
position Western Australia very well to protect the people who regard themselves as either the victims or 
survivors of domestic violence.  A number of points have been raised in the course of the debate, many of which 
were points of view that needed to be expressed.  However, it is important to note that the report of the Auditor 
General of October 2002 entitled, “A Measure of Protection: Management and Effectiveness of Restraining 
Orders” has very much informed the provisions of this legislation.  The recommendations made in that report, 
with two exceptions, have been picked up and are being implemented through this legislation.  The two 
exceptions relate to call-overs in the court and the question of service of restraining orders.  The 
recommendations were all given consideration as a result of not only the Auditor General’s report but also the 
other reports that I referred to in my second reading speech that have helped us to put together legislation that 
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will in many significant respects offer greater protection to victims of domestic violence.  A number of other 
points were raised and it would be more appropriate to deal with them during the consideration in detail stage.  I 
thank members from both sides of the House for their indications of support for what I believe is very necessary 
and progressive social legislation.   
Question put and passed. 
Bill read a second time. 

Consideration in Detail 

Clause 1:  Short title - 
Dr J.M. WOOLLARD:  The minister said in his reply to the second reading debate that he would answer many 
of the questions that were put during the discussion of the Bill.  Although I appreciate that this Bill implements 
many of the recommendations from the Auditor General’s report No 5, headed “A Measure of Protection: 
Management and Effectiveness of Restraining Orders”, that report looked at the procedures and penalties.  What 
has the Government planned or what is it considering doing to address these issues from a practical perspective?  
I appreciate that the Commonwealth Government has put out an education package, which I believe is titled 
“Violence against women - Australia says no”.  However, many women involved in domestic violence situations 
probably will not read that package.  What practical measures will the Government implement to try to empower 
women and girls so that the statistics that are shockingly high now are not the same in two, four or six years?   
Mr J.A. McGINTY:  A lot of effort has gone into various aspects of domestic violence.  In a sense, this 
legislation represents the coming together of all those administrative and legislative changes.  For example, the 
Police Service has recently moved this area of crime - that is, family and domestic violence - from its traditional 
location in community safety to major crime.  I am sure the symbolism of that will not be lost on anyone in this 
House or the community.  To regard family and domestic violence as a major crime rather than a community 
matter is profoundly important.  The police have also adopted a no-tolerance approach to domestic violence, 
which is a long way from the situation perhaps 20 years ago when it was considered to be “only a domestic”.  
Again, that is a profound change.  In addition, 18 new officers have been appointed to the family and domestic 
violence unit to quality-assure all police action on family and domestic violence across the State.  One police 
officer in each police district will be specifically assigned to that function, and four officers in head office will 
deal with those matters.   

The second point I make is that, apart from the police response, the new violence restraining order legislation is 
unmatched anywhere in Australia.  With the passage of this legislation we will have in Western Australia much 
tougher penalties for domestic violence, especially when children are involved; on-the-spot restraining orders for 
24 or 72 hours - an Australian first; and the power for the police to take out those restraining orders.  It is 
pleasing that the nature of this legislation is very much groundbreaking.   

There has also been the $76 million response to the Gordon inquiry into family and domestic violence.  That 
money will be spent over a number of years, and will target family violence and sexual abuse in Aboriginal 
communities.  That will involve more police, more family support and more child protection.   

We also have a whole-of-government strategic direction with a five-year plan, which has a framework of 
prevention, protection and provision.  Ten priority areas have been identified by the community for action, and 
annual plans and reporting will keep it focused and maintain momentum for improvement.   

This is a joint government and community commitment, not an ad hoc approach to this issue.  Currently, the 
Department for Community Development directly commits over $20 million a year for services, support, local 
coordination and policy development, and there is a statewide network of 17 regional committees that improve 
service delivery through referral paths and protocols, improved information sharing, cooperation and 
collaboration.  A whole host of initiatives have been taken, and this legislation represents the culmination of 
various initiatives by the Legal Aid Commission on legal representation and advocacy on behalf of survivors or 
victims - depending on the way it is looked at - of domestic violence.  There are also the Police Service and the 
Department for Community Development responses.  This legislation has not arisen in isolation.  It has been 
very well researched, and we have taken note of what the Auditor General has had to say, and of advice in other 
places to come up with this package.  That is one of the reasons it enjoys such wide support in the community, 
which is reflected by the unanimous support in this Parliament for these measures.  It is not something that is 
done on an ad hoc basis.  It represents part of the totality or the holistic approach the Government is adopting.   

The ACTING SPEAKER (Mr P.W. Andrews):  In discussing clause 1, the short title, the debate must focus on 
the exact words, which are - 

This Act may be cited as the Acts Amendment (Domestic Violence) Act 2004. 
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Debate on the short title is not an opportunity to debate other aspects of the Bill.  It must focus on the words 
themselves.  
Dr J.M. WOOLLARD:  I want to talk now about domestic violence.  I was very pleased to hear the minister talk 
about the extra police support in the different areas.  
The ACTING SPEAKER:  Member, you must speak on the words that are in the clause under the heading “Short 
title”.  This clause deals specifically with the title of the Bill.  

Dr J.M. WOOLLARD:  The title of this Bill is the Acts Amendment (Domestic Violence) Bill 2004.  Domestic 
violence is defined in the Bill.  The meaning of “domestic violence” is given in clause 6 of the Bill.  When the 
minister discussed domestic violence a few minutes ago, he referred to aspects of domestic violence and how the 
department is addressing protection and prevention.  

The ACTING SPEAKER:  The minister was responding to your initial question.  I am saying very clearly that 
there are many other clauses under which to talk about other issues, but under this clause, in every Bill we deal 
with, debate must be about those words themselves.  

Dr J.M. WOOLLARD:  It is hoped that an outcome of this Bill will be a decrease in the level of domestic 
violence in the community.  That is why the minister has used the word in this title.  The Ombudsman, in her 
report, felt that it should be “assault in the home”, rather than “domestic violence”.  Domestic violence does not 
occur out of the blue, and if it did we would not have this Bill on the table now.  In any public health issue, 
particularly domestic violence, we know that prevention is better than cure, so when we are discussing domestic 
violence, as defined in the Bill, can the minister give more details about how police and other agencies will 
address domestic violence through this Bill?  In particular, he made reference to how domestic violence will be - 
The ACTING SPEAKER:  Member, you were speaking on the short title, and now you have drifted off into 
something else.  I ask you to come back to the short title.   

Dr J.M. WOOLLARD:  Can I just ask the minister to explain more about the protection and prevention 
provisions that arise from this Bill to address domestic violence?  
The ACTING SPEAKER:  I cannot instruct the minister not to answer, but the question is not within the realms 
of the short title itself.  There will be plenty of other opportunities to discuss the issues raised by the member.  
Ms S.E. WALKER:  I am very disappointed that the minister has used the term “domestic violence” in the short 
title of the Bill.  As I said in my second reading contribution, that was a retrograde step.  It has been done for 
political purposes, because that is the term that everyone associates with concerns about serious criminal 
assaults, usually by men on women in relationships.  The Attorney General speaks in this place often about 
modernising everything, so I would have thought he would be a little more modern.  
Mr D.A. Templeman:  He is a very modern man.  

Ms S.E. WALKER:  We will get to the member for Mandurah.  If he wants to say something, can he tell me 
what the working definition is in the Ombudsman’s report?  The Ombudsman was at pains not to use the term 
“domestic violence”, and yet the Attorney General has been at pains to use it.  It is only for political purposes.  
Since I gave my second reading contribution, I have received an email entitled “Domestic violence” from Brian 
Taylor, of Reliable Parents, who says that he is concerned that I appear to view domestic violence as a male 
perpetrator-female victim issue.  I actually view it as mainly that, and I am not alone.  In my second reading 
contribution I said that I was disappointed that the words “domestic violence” had been used in the title, because 
I think we should move on from that phrase.  I was heartened when I received the Commonwealth’s booklet, 
which states that it is part of a national campaign to eliminate violence against women.  The Attorney General 
has stuck with the hackneyed phrase “domestic violence”.  The report of the Ombudsman states - 

The identification of violent behaviour as ‘domestic’ has no doubt encouraged a view of domestic 
violence as being something private that occurs within the home, and consequently not as something for 
others to become involved in.  Further, the term ‘violence’ does not directly denote a criminal act - as 
opposed to terms which clearly identify specific offences against the person such as ‘assault’ and 
‘assault occasioning bodily harm’, which are defined in The Criminal Code. 

Changing the way in which an act or omission is defined or referred to can go a long way towards 
altering the mindset and misconceptions that may be held regarding the seriousness of an offence. 

I am surprised that the women on the government side of the House did not challenge the Attorney General when 
he brought this Bill into the Caucus about why he was maintaining the term “domestic violence” in the forefront 
of people’s minds on this issue.  Perhaps the modern Attorney General can tell us why he decided to put 
“domestic violence” in the short title when the Ombudsman, to whom he referred, clearly said it should be out?  
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Mr J.A. McGINTY:  The crime research centre of Western Australia published a paper in, I think, April this year 
entitled “About Domestic Violence.”  The Commonwealth Parliamentary Library published a paper on 7 August 
2003 called “Domestic Violence in Australia - An Overview of the Issues.”  There might well be a more trendy 
word for it; nonetheless, everyone in the Australian community knows exactly what we are talking about when 
we use the phrase.  It is the way in which violence in relationships is described more broadly.  
Ms S.E. WALKER:  I object to the words “domestic violence” because they trivialise the issue.  This Bill is not 
about domestic violence offences.  It is about amendments to restraining orders.  I will remember the word 
“trendy” when the Attorney General talks about modernising Acts.   
Mr D.A. Templeman:  He is a trendsetter! 

Ms S.E. WALKER:  I am sure the member for Mandurah will say something on behalf of women about this Bill.  
He does not usually say much in this place and when he does, no-one wants to listen.  I am once again 
disappointed in the Attorney General.  

Dr J.M. WOOLLARD:  The Act is titled the Restraining Orders Act 1997 and contains the following definition - 

“restraining order” means a violence restraining order or misconduct restraining order; 

It addresses behaviour.  The title of this Bill is reminiscent of closing the door after the horse has bolted or of 
addressing the behaviour after it has happened.  Proposed new section 6 “Meaning of “act of domestic violence” 
and “act of personal violence” reads in part - 

“act of domestic violence” means one of the following acts . . . 

(a) assaulting or causing personal injury to the person; 

(b) kidnapping or depriving the person of his or her liberty; 

(c) damaging the person’s property . . .  

(d) behaving in an ongoing manner that is intimidating, offensive or emotionally abusive . . .  

(e) causing the person or a third person to be pursued - 

(i) with intent to intimidate . . .  

(f) threatening . . . . 

This definition of domestic violence refers to treatment rather than prevention and what can be done once that 
domestic violence has occurred.  Was that the Government’s intention?  The minister referred earlier to some 
measures of protection, prevention and provision.  Under which clause can I find a little more detail on those 
preventive measures?  I am sure the minister does not intend for this Bill to provide some form of treatment only 
after incidents of domestic violence have occurred.  

The ACTING SPEAKER (Mr P.W. Andrews):  Can the Attorney General couch his response within the terms of 
the clause?   

Mr J.A. McGINTY:  No.  Do you wish me to, Mr Acting Speaker?   

The ACTING SPEAKER:  The answer is yours, Attorney General. 

Mr J.A. McGINTY:  I can talk about things to which the clause does not relate.  

The ACTING SPEAKER:  In that case I ask the minister to sit down. 

Clause put and passed. 

[Quorum formed.]  

Clauses 2 and 3 put and passed. 

Clause 4:  Long title amended - 
Ms S.E. WALKER:  This clause seeks to amend the long title of the Restraining Orders Act by deleting 
“restraining orders, to amend the Justices Act 1902 and various other Acts” and insert instead - 

orders to restrain people from committing acts of domestic or personal violence by imposing 
restraints on their behaviour and activities 

This is the whole thrust of this Bill but will it work in reality?   

The ACTING SPEAKER:  Some interesting conversations are going on and I can hear them all.  
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Ms S.E. WALKER:  It appears from some of the figures to which I referred in my speech during the second 
reading debate that 50 per cent of orders are not followed through to completion.  One of the reasons suggested 
for that is that the orders do the job and the people named in them keep away.  However, in his report of October 
2002 under the heading “MEASURE OF PROTECTION: Management and Effectiveness of Restraining 
Orders”, the Auditor General puts his view that restraining orders do not always make applicants feel safe.  At 
page 6 the Auditor General states -  

It may be that that the continued overuse of restraining orders has diminished their value as a protection 
to victims of violence. 

Many applicants for restraining orders interviewed during the course of this examination reported that 
the existence of an order did not make them feel safe.  Moreover, the examination found that 69 per 
cent of respondents have a criminal record and many have multiple orders taken out against them, 
making it unlikely that this group of respondents will change their behaviour in accordance with the 
terms of a restraining order. 

I presume the Attorney General would agree that a restraining order will not stop a person from killing another 
person.  That will never be effective.  I will refer to some transcripts of proceedings in a minute.  An offender 
could eventually wear down a person against whom a VRO was being breached and a restraining order might not 
be effective because of problems with getting the police to act on the breach of the restraining order.  For 
instance, a restraining order would not be very effective if the police did not attend a scene at which an ex-
partner who was upset over a relationship break-up and who had a restraining order taken out against him 
constantly drove up and down the ex-girlfriend’s street against the conditions of the restraining order.  My 
question to the Attorney General is: does the Attorney General think that the provisions in this new Bill will be 
any more effective in imposing restraints on the behaviour and activities of people; and if so, how?  That is the 
crux of the issue.   

Mr J.A. McGINTY:  The short answer to the question is yes.  There are a variety of mechanisms that represent a 
significant improvement on the existing provisions, which will hopefully have an immediate impact.  I refer 
specifically to the capacity of the police to issue on-the-spot restraining orders to separate people when the police 
have a fear that violence will occur or escalate when they leave the premises.  That is one area in which there is a 
very real prospect that greater safety will be afforded to women in particular in a domestic relationship.   
Ms S.E. Walker:  Would the man or the woman have to leave the premises?   

Mr J.A. McGINTY:  The male would be required to leave.   
Ms S.E. Walker:  Where would he go?   
Mr J.A. McGINTY:  We can deal with that when we get to the relevant clause.  The police have a response to 
that question.  I give that as one example.  The second matter is the longer-term issue.  Members are aware that 
intergenerational cycles of violence continue.  We hope that by focusing on greater protection for children, a 
greater number of children will not be exposed to domestic violence and therefore will not become perpetrators 
of domestic violence or become party to violent relationships in the future.  The legislation is not something that 
anyone could necessarily point to as resulting in a radical change overnight.  However, there will be short-term, 
medium-term and, hopefully, longer-term benefits from taking what I think is by Australian standards a radical 
approach of going back to the basic principles and asking what is important about this and how we can most 
effectively deal with the issue.  My view is that this legislation should lead to a reduction in the level of violence 
committed, particularly in domestic situations.   

Ms S.E. WALKER:  It is appropriate to ask the Attorney General with regard to the long title whether the orders 
are orders that were part of the recommendations made by the Auditor General in his report.   
Mr J.A. McGinty:  Which orders are those?   

Ms S.E. WALKER:  The orders referred to in the long title.  The Bill is about orders to restrain people from 
committing acts of domestic or personal violence etc.  The Auditor General said that the current Act was not 
effective.  He said also that the most effective model was a coordinated approach by government and non-
government services and integrated programs such as the Joondalup Family Violence Court.  Will the Attorney 
General tell me how the Joondalup Family Violence Court is working and how that impacts on restraining 
people’s behaviours and activities?  Have any of the summary recommendations made by the Auditor General to 
beef up the management and effectiveness of restraining orders been implemented?  The Auditor General said 
that the Department of Justice needed to - 

•  clarify with the Government its intentions regarding the proposed amendments to the Restraining 
Orders Act 1997; 
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•  pursue, where possible, the implementation of policy and administrative changes recommended by 
the review of the 1997 legislation;  

Have those changes been put in place, and what are they?  The Auditor General further recommended that the 
Government -  

•  pursue practical changes to the administration of orders to minimise cultural and geographical 
barriers to accessing the protection of restraining orders; 

I think in this Bill there is an issue with interpreters, and - 
•  establish clear guidelines for timeliness of court administrative processes for restraining orders; and  
•  initiate procedures to enable court localities to share strategies that are improving efficiency and 

effectiveness of restraining order processes and where possible implement consistent processes 
across localities. 

That is what the Auditor General recommended the Department of Justice rather than the Western Australian 
Police Service needed to do.  Given the long title of the Bill, have those recommendations been implemented and 
how have they been implemented?   
Mr J.A. McGINTY:  The first question regarded the Joondalup Family Violence Court, which was established as 
a pilot course and was reviewed in 2002 or 2003, from memory.  The operations of the Joondalup Family 
Violence Court were found to be effective.  It was recommended that a number of the more successful aspects of 
that court be flowed on to other courts that were not operating as specialist courts when dealing with family and 
violence matters.  I do not have a copy of that evaluation with me but it has been published and is accessible on 
the Department of Justice’s web site.   

As I indicated in my response to the second reading debate, two of the recommendations contained in the 
Auditor General’s report have not been either applied administratively or picked up by this legislation.  I have 
specified what they are.  Apart from that, broadly speaking, this legislation overcomes and addresses a number 
of issues that were raised by the Auditor General in his report.  Again, as I recollect that report, he spoke on the 
relative ineffectiveness of telephone restraining orders.  That is one area in which we have taken radical steps to 
address the shortcomings found by the Auditor General.  Of course the Auditor General is not the only person 
who has had input into this legislation; it has been guided by a range of others bodies also.   

Ms S.E. WALKER:  The Auditor General recommended that the Western Australia Police Service review the 
process of application for telephone restraining orders, which has been done.  Will the Attorney General tell me 
whether clear guidelines and procedures for responding to domestic violence incidents and breaches of 
restraining orders have been implemented to ensure they are applied consistently across each district?  One of the 
complaints in the Ombudsman’s report also was the way the police responded to and dealt with calls to homes in 
which women, usually, were in distress and needed help.  How has the recommendation to monitor timeliness 
and service of restraining orders and to minimise the delays in the service of restraining orders been 
implemented?  I think the Attorney General has an amendment on that matter.  Will the Attorney General tell me 
how that is being done?   

Mr J.A. McGINTY:  The telephone restraining orders were inserted into the legislation at the instigation of the 
police and, in particular, Superintendent McCagh, who is here tonight as an adviser.  The police recommended 
that the telephone restraining orders - which we are loosely terming the “on-the-spot police restraining orders” - 
be replaced.  In respect of violence restraining orders, the legislation authorises police officers to conduct 
proceedings on behalf of applicants.  The Police Service has implemented new standard operating procedures 
that require police to investigate and represent the complainant in seeking a VRO if a crime is alleged or the 
police believe there is a significant risk to the victim or children.  Police will actively explore the use of 
affidavits as an alternative to victims or applicants giving evidence in person.  Special witness status applications 
will be utilised by police in a final order hearing and in a criminal hearing where granted by magistrates.  This is 
a strategy to lessen the trauma suffered by victims when their evidence is required.  Breach of VROs is a 
criminal charge, and the rules of evidence apply in this regard.  In response to the Auditor General’s report, with 
the support of new technology the Western Australia Police Service will now be able to measure the number of 
VROs issued and served, and the timeliness of service and response to breaches of VROs.  The WA Police 
Service is trialling the appointment of a dedicated prosecutor to represent applicants for VROs and to conduct 
defendant hearings.  This is a pilot to measure the effectiveness of this strategy and the resourcing implications 
to the Western Australia Police Service in expanding this program.   

Ms S.E. Walker:  Is that a Director of Public Prosecutions prosecutor? 

Mr J.A. McGINTY:  No - the police. 
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Ms S.E. Walker:  So one police prosecutor will have conduct of all violence restraining orders?  I am sorry; I did 
not hear what you said.   

Mr J.A. McGINTY:  No.  What is being trialled is the appointment of a dedicated prosecutor to represent 
applicants for VROs and to conduct defendant hearings.  It is being trialled.  It is not one person to represent 
each person who is seeking a violence restraining order. 

Ms S.E. Walker:  How many VROs are there in a year? 

Mr J.A. McGINTY:  There are 12 000 sought in a year. 

Ms S.E. Walker:  That is all restraining orders.  It can be misconduct restraining orders as well.  What is the 
percentage of violence restraining orders? 

Mr J.A. McGINTY:  It is about 60 per cent.   

Ms S.E. Walker:  There are a lot of violent people out there. 

Mr J.A. McGINTY:  Yes, there are.  That is the response of the Police Service.  I could go on with other matters 
with regard to the total quality management initiatives being undertaken by the Police Service if that would be of 
assistance to the member.   

Ms S.E. Walker:  Yes.  I think I will get a lot of my questions answered under this clause.  

Mr J.A. McGINTY:  The Police Service response states that consistency of professional service delivery will be 
assured through a statewide total quality management process underpinned by a new IT program.  Service 
delivery will be evaluated at district and state levels.  I have already mentioned the 14 child protection and 
family violence sergeants across the State, who will each quality-assure all family violence incidents attended by 
police in their district. There are also four in the state coordination unit. 

Ms S.E. Walker:  They are not new, though, are they? 

Mr J.A. McGINTY:  I am told 12 of them are new. 

Ms S.E. Walker:  No.  I asked the minister during the budget estimates.  They are not new.  They are just people 
within the Police Force who have applied for the job.   

Mr J.A. McGINTY:  The positions are new. 

Ms S.E. Walker:  That is right. 

Mr J.A. McGINTY:  That reflects the growing emphasis that is being placed on dealing with this problem.  
Where substandard performance is identified, corrective or developmental action is then taken.  At the state 
level, the state coordinator will monitor the performance of child protection and family violence sergeants to 
ensure statewide benchmarks and minimum protocols are met.  This goes very much towards meeting what the 
Auditor General was talking about.  The TQM mechanism has been introduced to address the issues raised by 
the Ombudsman in relation to police response to assaults in the family home, in the Auditor General’s report on 
the use and effectiveness of restraining orders, and in the Gordon inquiry.  The child protection and family 
violence state coordination unit is currently rewriting all training manuals.   

Ms S.E. WALKER:  The Auditor General recommended also that counselling be provided for prospective 
applicants and respondents at each stage of the restraining order process where possible.  Has that been 
implemented?  What resources have been put towards that, bearing in mind there are 12 000 applications? 

Mr J.A. McGINTY:  The Police Service has responded generally in the area of case management and early 
intervention.  The police will have a more pro-active focus on early intervention and a comprehensive case 
management approach utilising new technology - the incident management system - to identify victims and 
families at risk, particularly referring to repeated incidents, escalating violence, high levels of violence and 
where children are present.  They will also profile and identify recidivist offenders and their association with 
families and victims.  They will have established protocols for information sharing and referrals with key 
agencies.  All of the information collated will be utilised to compile comprehensive briefs of evidence to support 
violence restraining order applications and criminal charges, including breaches of VROs.  Previous family 
violence incidents, family violence-related charges and similar-fact evidence will be introduced to ensure courts 
are fully informed of the history of the offender and the victim.  This will enable appropriate sentencing options 
to be utilised and applied.  My impression is that there has been a significant transformation within the Police 
Service in respect of its response to violence in the family home.   



Extract from Hansard 
[ASSEMBLY - Tuesday, 29 June 2004] 

 p4511b-4536a 
Dr Janet Woollard; Mr Rob Johnson; Ms Dianne Guise; Mr Jim McGinty; Acting Speaker; Ms Sue Walker; 

Speaker 

 [11] 

Ms S.E. Walker:  Sure, but where will people get counselling when they turn up to court?  Is there provision for 
counselling?  If a respondent is completely off the wall with anger, is the Government providing counselling for 
that person?  The Attorney General should know the answer to that. 

Mr J.A. McGINTY:  That is performed through the victim support service, which has officers in courts 
throughout the State.  It is the function of that service to either provide support or counselling or refer people to 
the relevant agencies to receive that support and counselling.   

Ms S.E. Walker:  I know that they are not there.  Are you putting any more resources into that?  

Mr J.A. McGINTY:  That is not my knowledge of things.   

Ms S.E. Walker:  It should be, because it comes under this Bill, and the Auditor General has made a 
recommendation. 

Mr J.A. McGINTY:  That is not my knowledge.   The member said that victim support services are not provided 
in the courts.  It is my knowledge that they are.   
Ms S.E. Walker:  In every court?   
Mr J.A. McGINTY:  No. 

Ms S.E. Walker:  In which courts? 
Mr J.A. McGINTY:  Generally speaking they are available in the courts.   

Ms S.E. Walker:  In courts of petty sessions? 
Mr J.A. McGINTY:  If a justice of the peace were sitting in Widgiemooltha I would not necessary expect 
someone from the victim support service to be there, but certainly in the metropolitan and the major country 
courts the victim support service has a duty and a presence.   

Clause put and passed.  

Clause 5:  Section 3 amended -   
Dr J.M. WOOLLARD:  Subclause (2) proposes to amend section 3 of the Restraining Orders Act to delete the 
definitions of “person to be protected” and “person protected” and insert new definitions.  The proposed new 
definition of “person seeking to be protected” provides in paragraph (b) that a person can make an application 
for a restraining order on behalf of another person.  Can the Attorney General explain more about that protection 
and what preventive measures will be included in the future?  

Mr J.A. McGINTY:  Section 8 of the Restraining Orders Act includes the definitions of “person to be protected” 
and “person protected”.  In this Bill, those definitions appropriately amended will be found in the definitions 
clause rather than that later clause.  In terms of preventive measures, when a person is sought to be protected by 
the issuance of a restraining order, the terms of that restraining order will contain the preventive measures by 
which that person sought by legal instrument to be protected, and the nature of those will depend on the 
circumstances of the complaint raised by the person seeking protection.   

Dr J.M. WOOLLARD:  The Attorney General made reference to an increased level of violence and identified 
some communities.  Will he tell me whether any measures are being implemented alongside this Bill that will 
seek, in terms of prevention and protection, to target those areas to stop future incidents of domestic violence?  

Mr J.A. McGINTY:  I can only repeat - I will not go into as much detail as I did before - that we have the police 
response, the quality of this legislation, the $76 million response to the Gordon inquiry, the whole-of-
government strategic direction, the commitment from the Department for Community Development and a 
statewide network of 17 regional communities.  We also have nine remote facilities, which I have already told 
the House about; therefore, there is no point in my repeating them again -  

Dr J.M. WOOLLARD:  When the Attorney General was last explaining those areas, he mentioned one area that I 
did not quite catch.  He made reference to something in which there was protection, prevention and provision.  I 
do not know whether it is a report or something from within a department, but I wanted to follow up on it.  The 
Attorney General mentioned it so quickly that I could not hear exactly what it was he was referring to - 

Mr J.A. McGinty:  Was it in relation to the police or otherwise?   

Dr J.M. WOOLLARD:  It was after the Attorney General talked about the extra police in the support services, 
which all sounded very good.  However, I am talking about the preventive aspects.  I am not sure whether it was 
a program or what it was that the Attorney General referred to when he said there was some program or 
something happening to provide protection, prevention and provision.  I would like to get that information from 
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the minister - not necessarily tonight but at a later date - so that I can look into what those prevention measures 
are.   

Mr J.A. McGINTY:  There is a government strategic plan dealing with family and domestic violence.  A copy of 
that can be found on the DCD web site.  That provides information on the three pillars of the policy, which are 
prevention, protection and provision.  Ten priority areas have been identified in that document for community 
action.  Annual plans and reporting are designed to keep focus on and to maintain momentum for improvement, 
and it is a joint government-community commitment.  Perhaps the appropriate thing for the member to do would 
be to go to the DCD web site, which would have a copy of that plan.   

Dr J.M. Woollard:  That is the reference I was after.  Thank you, Attorney General.   

Clause put and passed. 

Clause 6:  Section 4 replaced -  
Ms S.E. WALKER:  Proposed section 4 defines a “domestic relationship” as a relationship between two persons.  
Does a person have to be in a domestic relationship to get a violence restraining order? 

Mr J.A. McGinty:  No. 

Ms S.E. WALKER:  Why then does this definition apply to a relationship between two persons?  The domestic 
violence restraining order for Pamela Logue applied to 15 members of her family.  Will this provision stop a 
person from getting a violence restraining order for more than two persons?  

Mr J.A. McGINTY:  I am told that the answer to the question is no.  Provided people are in a domestic 
relationship as defined, there is then no limit of the sort that has been suggested.   

Ms S.E. WALKER:  A domestic relationships means a relationship between two persons.  Do they have to be 
married, in a de facto relationship or related to each other?  Does it include a brother-in-law or a sister-in-law?  

Mr J.A. McGinty:  The definition of “related” is found on the next page of the Bill and states - 

. . . a person who - 

(a) is related to that person taking into consideration the cultural, social or religious 
backgrounds . . .  

That defines the relationship.   

Ms S.E. WALKER:  It also applies to a person related to the person’s spouse or former spouse. 

Mr J.A. McGinty:  Yes.   

Ms S.E. WALKER:  Thank you. 

Dr J.M. WOOLLARD:  Proposed section 4(2) states, in part - 

“other personal relationship” means a personal relationship of a domestic nature in which the lives of 
the persons are, or were, interrelated and the actions of one person affects, or affected, the 
other person; 

Why are the words “domestic relationship” used rather than “personal relationship”?  Does a domestic 
relationship in some way limit the parties?  
Mr J.A. McGINTY:  The use of the term “domestic relationship” is deliberately designed to be more limited than 
the term “personal relationship”.  Personal relationships can exist at work, on the sporting field and in all 
different sorts of areas.  We are talking about people who are not in a domestic relationship as defined.  
However, the term “other personal relationship” is still required to be domestic in nature.  Perhaps the best 
example I can give is that of a live-in carer or something of that nature in which there is an interdependence at a 
domestic or personal level between the people concerned.  That can then give rise to the same sorts of 
considerations as a domestic relationship. 
Dr J.M. Woollard:  So anyone else who is working within the family home - it might be a carer or a cleaner - 
might have that power over another person and would come under this provision.   
Mr J.A. McGINTY:  I would not have thought that it would extend to include a cleaner.  The definition of “other 
personal relationship” is -  

. . . a personal relationship of a domestic nature in which the lives of the persons are, or were, 
interrelated and the actions of one person affects, or affected, the other person; 
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A carer for a disabled person would fit within that definition.  A cleaner who came into the family home for 
three hours once a fortnight would not, in my view.   

Dr J.M. Woollard:  Various people go into homes to help others on a regular basis.  If it were a cleaner who 
visited regularly, possibly through home or support services, that person could have a fairly intimate relationship 
with someone in a family situation. 

Mr J.A. McGINTY:  One would hope not. 

Dr J.M. Woollard:  It depends on what is meant.  I do not mean intimate in terms of sexual intimacy; I am 
talking about a non-sexual relationship.  It could be a power relationship; that is, someone who has a level of 
power because of the services he or she provides to someone in a home or family situation. 

Mr J.A. McGINTY:  Yes.  Where the lives of those people are “interrelated” - which is the word used in the 
definition - it could well take a relationship into the area that is caught by this legislation.  If the degree of 
contact is not so interrelated, it would not.  It needs to satisfy the test that is used in the definition of “other 
personal relationship”. 

Dr J.M. Woollard:  If it is broad enough, it could include such a situation.  If it were someone who regularly 
provided a service, such as a cleaner, he or she may come into this definition. 

Mr J.A. McGINTY:  It is unlikely but it could depending on the circumstances. 
Clause put and passed. 
Clause 7:  Section 6 replaced - 
Ms S.E. WALKER:  Concerning the meaning of an “act of domestic violence” and an “act of personal violence”, 
is the Attorney General able to tell me why proposed section 6(1)(f) does not include paragraphs (d) and (e)?  
Proposed section 6 states - 

(1) In this Act - 

“act of domestic violence” means one of the following acts that a person commits against 
another person with whom he or she is in a domestic relationship - 
(a) assaulting or causing personal injury to the person; 
(b) kidnapping or depriving the person of his or her liberty; 
(c) damaging the person’s property, including the injury or death of an animal 

that is the person’s property; 
(d) behaving in an ongoing manner that is intimidating, offensive or emotionally 

abusive towards the person; 
(e) causing the person or a third person to be pursued - 

(i) with intent to intimidate the person; or 

(ii) in a manner that could reasonably be expected to intimidate, and 
that does in fact intimidate, the person; 

(f) threatening to commit any act described in paragraphs (a) to (c) against the 
person. 

Paragraph (f) does not include -  

(d) behaving in an ongoing manner that is intimidating, offensive or emotionally abusive towards 
the person; 

(e) causing the person or a third person to be pursued - 

(i) with intent to intimidate the person; or 

(ii) in a manner that could reasonably be expected to intimidate, and that does in fact 
intimidate, the person; 

Why is threatening to do those things not included in “act of domestic violence”? 

Mr J.A. McGINTY:  Paragraphs (a), (b) and (c) of the definition of an “act of domestic violence” are each, in 
their own right, crimes.  They are demonstrable as having occurred.  A threat to assault or kidnap or a threat to 
damage property are of a different nature to a threat to behave in an intimidating fashion.  When we extended the 
definition of domestic violence to include emotional abuse - it was a first for Australia - or intimidating, 
offensive or emotionally abusive behaviour towards a person, a threat to behave in an emotionally abusive 
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manner did not have the same quality to it as a threat to kill, for instance, or a threat to assault.  It is the actual 
emotional abuse that is thought to constitute the act of domestic violence; it is not saying to a person that a 
person will behave in an offensive or rude fashion. 

Ms S.E. Walker:  What about stalking?  Where is stalking included in paragraphs (a) to (c)?  Section 338D of the 
Criminal Code is being amended.  That deals with stalking.  Is that not behaving in an ongoing manner that is 
intimidating?  What if a person has separated from someone but he keeps driving up and down outside the house 
and walking up the pathway and the person inside says that if the person does not stop it and go away, she will 
apply for a restraining order, but he says that if she does that, he will keep driving up and down?  That is a form 
of intimidation.  Why is it not included?  Stalking is regarded as a new circumstance of aggravation. 

Mr J.A. McGINTY:  Yes.  In respect of paragraph (d), a threat to behave in an emotionally abusive way is not 
the same as behaving in an emotionally abusive way.  It is simply a promise to do so or a threat to do so.  It 
concerns the behaving in that way.  A person may say he will do particular things.  As a threat, that could 
constitute emotional abuse.  If the threat to do something is emotional abuse, it would be sufficient to be caught 
by paragraph (d).  However, if it is just a threat in itself which, of itself, does not constitute emotional abuse, it 
would not be caught because it is the emotional abuse that gives rise to the definition of an “act of domestic 
violence”.  Paragraph (e) is the definition of stalking.  When someone stalks, it is an act of domestic violence.  A 
threat to do what is in paragraph (e) is not doing what is in paragraph (e). 

Ms S.E. Walker:  But neither is the threat to assault someone.   

Mr J.A. McGINTY:  If I say that I am going to stalk someone but I do not do it, how can that be an act of 
domestic violence? 

Ms S.E. Walker:  Threats to kill are included in the Criminal Code.  It does not matter if a person has no 
intention to carry them out; it is the effect on the victim. 

Mr J.A. McGINTY:  That is right. 

Ms S.E. Walker:  Should we not be looking at the effect on the victim here? 

Mr J.A. McGINTY:  Sure.  All of these are judgment calls about how far we go.  We have said that the threats of 
assault, kidnapping or property damage are acts of domestic violence.  It is the actual doing of an act of 
emotional abuse or stalking that is an “act of domestic violence”, not the threat to do it. 

Ms S.E. WALKER:  I hope this Bill goes into committee in the other place because they often make changes that 
are favourable towards the Liberal Party.  I would like members in the other place to look at this because a threat 
to stalk is no less a threat than a threat to punch or kick someone to death; that is, a threat to assault.  It is still a 
threat.  I do not agree with the Attorney General on this.  I raised the same issue concerning an “act of personal 
violence”.  I hope this will be looked at in the other place. 

Clause put and passed. 

Clause 8:  Section 7 replaced by sections 7 and 7A - 
Ms S.E. WALKER:  I cannot work out why there is no mention of interpreter services because I am sure it is 
mentioned in other Acts.  I believe it is in the Evidence Act.  Will there be a provision for interpreter services as 
there are in criminal proceedings?  It is not much good someone turning up if he cannot speak English very well. 

Mr J.A. McGINTY:  I believe the member is one clause ahead.  

Clause put and passed.   

Clause 9:  Section 8 repealed and Part 1A inserted - 
Ms S.E. WALKER:  I will not repeat myself.  I ask the Attorney General for the explanation under this clause.   

Mr J.A. McGINTY:  As the member for Nedlands has said, at the bottom of page 11 of the Bill proposed section 
8(2) requires, as I read it, the court to arrange for an interpreter to be there.  Proposed subsection (2) states in part 
- 

. . . the court is, as far as practicable, to arrange for someone else to give the explanation to the person in 
a way that the person can understand. 

I take that to be a requirement on the court to ensure that justice is done and that an interpreter is provided.   

Ms S.E. WALKER:  Good.  I will place this on the record in the hope that someone from the Office of the 
Auditor General reads it when producing another report.  Proposed section 8(1)(i) states - 
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that counselling and support services may be of assistance, and where appropriate, the court is to refer 
the person to specific services. 

I raise this point again because a lawyer wrote to me some time ago and asked why no counselling services were 
available for men at the courts.  Men may be angry when they get to court but there is no-one for them.  The 
Attorney General is looking around.  There is no-one in the Chamber on his side but him.  He is all on his own.   

Mr J.A. McGinty:  I think you were making the point that there is no-one there.   

Ms S.E. WALKER:  I have quite a few members on my side, who are giving me support.  The lawyer made that 
point to me.  He asked why there were no anger counselling services for men at the courts.  There are some 
services around.  Why should they not be part of the court system so that men can channel that anger, speak to 
someone or rationalise with a person to get some cognitive thinking happening? 

Mr J.A. McGINTY:  The court may not be the appropriate venue for that sort of service.  Counselling services 
for men do exist.   

Ms S.E. Walker:  They have it at the Family Court, don’t they?   

Mr J.A. McGINTY:  I am not sure.   

Ms S.E. Walker:  They do; they have counselling services at the Family Court. 

Mr J.A. McGINTY:  I am sure the member is right; I have not personally seen them. 

Ms S.E. Walker:  Haven’t you been down there?   

Mr J.A. McGINTY:  From time to time.  Appropriate referrals can be made to organisations that can be of 
assistance to men.  The services are at the courts generally to support victims and to arrange for perpetrators to 
be involved as well.   

Dr J.M. WOOLLARD:  Clause 9 inserts “Part 1A - Restraining orders generally”.  I assume this Bill will pass 
through this House tonight and go to the upper House fairly soon.  What measures does the Government plan to 
undertake to ensure that information about these changes to restraining orders is publicised in the wider 
community, other than through a media release stating that there are new restraining orders?  How will the 
Government make people aware of what this legislation is all about and what the Government is hoping to 
achieve with it?  How will the Government get its goals across to the wider community when implementing this 
legislation?   

Mr J.A. McGINTY:  Knowing my luck, this Bill will be referred to an upper House committee where it probably 
will be destined to die, as happened tonight with the Magistrates Court Bills.  The State Administrative Tribunal 
Bill has been sitting in a committee for nearly 12 months.  That is the way in which the upper House deals with 
fairly important legislation. 

Dr J.M. Woollard:  I do not think those Bills had support.  It seems that this Bill has support.   

Mr J.A. McGINTY:  So did the others.  That is what our friends in the upper House do.  We have a 
communication strategy that will consist of public information pamphlets being placed at appropriate venues and 
things of that nature, to make people aware of the changes in the law.   

Dr J.M. Woollard:  Will anything go to schools, colleges or technical and further education colleges?  A small 
minority of men is affected by domestic violence; it is predominantly a women’s issue.  Has the Government 
thought of a way to put out information on this Bill to women in the wider community to make them more aware 
of these measures?   

Mr J.A. McGINTY:  I spoke earlier about the sergeants in the Police Service.  One sergeant per police region 
will have specific responsibility for family and domestic violence.  Those people will be specially trained to talk 
to and educate the community about those matters.  The Department of Justice will be doing its bit.  The Legal 
Aid Commission of Western Australia will no doubt put out pamphlets to advise people of these issues when 
they seek advice on the law and its limits.  We will also require magistrates to explain the nature of the order to 
people who come before the court seeking a violence restraining order.  What the member is asking will be 
dependent upon the passage of the legislation.  We certainly intend having a low-level education campaign in the 
broader community.   

Clause put and passed. 

Clause 10 put and passed. 

Clause 11:  Section 11 replaced by sections 11, 11A and 11B - 
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Ms S.E. WALKER:  Section 11 of the Restraining Orders Act outlines the grounds for a violence restraining 
order, and states -  

A court may make a violence restraining order if it is satisfied that -  

(a) unless restrained, the respondent is likely to - 

(i) commit a violent personal offence . . .  

This Bill lifts the bar.  Clause 11 repeals section 11 of the Act and inserts three new sections.  Proposed section 
11A outlines when violence restraining orders may be made and states -  

A court may make a violence restraining order if it is satisfied that - 

(a) the respondent has committed an act of abuse against a person seeking to be protected and the 
respondent is likely again to commit such an act . . .  

Under this proposed section a person could not get a violence restraining order if she thought a person was likely 
to commit a violent personal offence against her.  A case I had involved a husband, who was quite old - the 
couple had married when they were quite old - who had pushed over his wife in spite when she was hanging 
washing on the line, and she broke her hip.  She was in absolute agony.  He dragged her into the lounge room 
and put her on the bed and she kept screaming in pain.  I believe that breaking one’s hip is a terribly painful 
thing.  To try to shut her up he kept running at her with his fist, heading right to her face, and stopping just 
before hitting her.  What if someone runs up repeatedly and threatens someone that the next time she does 
something he will smash her in the face?  Under the Bill, the victim could not go to court and get a violence 
restraining order.  The person must have committed an act of abuse; he must have assaulted the woman.  Is that 
right?   
Mr J.A. McGINTY:  Under proposed section 11A the test has been changed from the current test in section 11 - 
that is, the respondent is likely to commit a violent personal act - to being a two-pronged test.  The first test is 
that the respondent has committed an act of abuse.  The member for Nedlands is right in saying that someone 
who simply feared the likelihood of an act of abuse would not be caught by paragraph (a).   
Ms S.E. Walker:  What will they do now?   
Mr J.A. McGINTY:  Such a person will probably refer to paragraph (b), which is an alternative.  Paragraph (b) 
states -  

a person seeking to be protected, or a person who has applied for the order on behalf of that person, 
reasonably fears that the respondent will commit an act of abuse against the person seeking to be 
protected,  

It is effectively a two-pronged test.  The example the member gave is covered by paragraph (b).   
Ms S.E. WALKER:  That is a strange set-up.  Why is it being changed from the current situation?  What is the 
difference?  
Mr J.A. McGINTY:  I am told that in, a very practical way, the existence of acts of abuse and fear of a 
continuation of them constitute the real grounds that, in most circumstances, are made out.  If nothing has 
happened to a person in the past, there is every likelihood that that person will be refused a violence restraining 
order, which is a fairly commonsense position.  I know that, theoretically, it can be the real fear of something, 
even though it has never occurred in the past, but I am told that in a practical sense, in the day-to-day working of 
these matters in the Magistrates Court it is a fear that things will happen again or continue that gives rise to the 
restraining order application.  I am also told that proposed new section 11A details the grounds upon which a 
violence restraining order can be granted, using the new nomenclature of “act of abuse” instead of “violent 
personal offence”, and incorporates both a likely act and a reasonable fear test, which is contained in proposed 
sections 11A(a) and (b).  This preserves the current incorporation of the likely act and reasonable fear test, which 
was recommended by the 1999 model domestic violence laws working group, which accepted the view that both 
tests had merit and should appear in this section as alternative bases for obtaining orders.  The working group 
noted that support for this approach was in some cases based on practical experience of the Western Australian 
and Northern Territory legislation, where there is a mixed test.  
Clause put and passed. 
Clauses 12 to 14 put and passed.  

Clause 15:  Section 27 amended - 
Ms S.E. WALKER:  This clause refers to hearings in closed court.  Proposed section 27(4) states that a hearing 
fixed under section 26(2) is to be heard in a closed court.  Can the Attorney General explain why that is?  
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Mr J.A. McGINTY:  I will make two comments in answer to the question.  First, I am told that, in a practical 
sense, in the Magistrates Courts these applications for restraining orders are quite often called on first, while 
everyone else is milling around the courtroom waiting for their matters to be called on.  Women have to go there 
and tell their stories about what has happened to them, and the violence they have endured, in order to obtain a 
restraining order, and must do this in the presence of a host of other people.  We do not think that is desirable.  
Secondly, I am told that this was the first recommendation of the evaluation in 1998, and was specifically 
recommended by the Auditor General for implementation.  The 1998 evaluation report, as commended by the 
Auditor General, has been picked up and placed into the provisions here, which then reflect a change in the 
reality of what will happen in the courts.  The current arrangements, as I have described them - if they accurately 
reflect what happens - are undesirable from the point of view of the victim.   

Ms S.E. WALKER:  I do not necessarily agree with that.  Bear in mind that there are many people in the Court 
of Petty Sessions and the main District Court, but a rape victim must give her evidence in open court.  It supports 
the old maxim that justice must not only be done, but also be seen to be done.  I thought the way that everybody 
crammed into the court when somebody well known was in the dock was rather obscene.  Hundreds of people 
will come into the court, if they want to see someone.  It does not matter.  I do not think we should be closing the 
court.  A court might be used specifically for the purpose, and I think that is the case with the District Court.  In 
the District Court, there always used to be a court in which restraining orders were dealt with.  Is that still the 
case?  It is a bit radical to close a court for this, but not for children giving evidence, even if it is by video link, 
about what has happened to them.  Anybody can walk in.  I just make that point.  

Mr J.A. McGINTY:  I am told that, in the Court of Petty Sessions in Perth, there is a dedicated family violence 
court.  That is obviously not replicated in the other areas, except for Joondalup, where the family violence court 
operates.  There is a measure of protection in some courts for the victims.  Tomorrow the Government will be 
introducing significant changes to the sexual assault laws.  The member spoke about the rape victim giving 
evidence.  It is becoming increasingly common to use video evidence, or prerecorded evidence from the victim.   

Ms S.E. Walker:  Is that in the case of children?  

Mr J.A. McGINTY:  It is done not only in the case of children.  Although the evidence will be played, generally 
speaking, in an open court, it will not be the person sitting there in the witness box giving evidence first-hand.  
We will see, as a result of the legislation introduced tomorrow, a significantly greater use of technology, 
particularly prerecording in a range of circumstances, more so than is currently the case.  I think we will see the 
trauma in the public forum reduced.  

Ms S.E. Walker:  However, that is different from closing a court, is it not?  

Mr J.A. McGINTY:  I agree that it is, but I just commented on a significant change that is occurring, partly as a 
result of legislation, but partly occurring anyway as a result of changing court procedures over recent years.  

Dr J.M. WOOLLARD:  I think the Attorney General has just answered the question, but I will put it to him.  My 
concern is with clause 15, which will require a hearing fixed under section 26(2) to be heard in closed court.  I 
specifically wanted to ask the Attorney General about children.  Proposed new section 11B allows for violence 
restraining orders to be made for children in circumstances of domestic violence.  I believe the Government has 
been looking at videoconferencing for children, so that they can be asked their questions away from the court 
situation.  From what the Attorney General said previously, I believe that process would still occur with the child 
being questioned and giving answers in an area away from the court.  Maybe that video would then be shown as 
evidence in the court rather than the child being required to attend the court and have someone to provide 
support.  Proposed section 27(4) states - 

A hearing fixed under section 26(2) is to be heard in closed court and, at that hearing, the person 
seeking to be protected is entitled to have near to him or her a person, or more than one person, to 
provide support. 

I am hoping that, if it is a child in these proceedings, he or she will not need to actually attend the court, and that 
the questions can be put and the answers obtained in an area outside the court situation, and then produced as 
evidence in the court situation.  I would appreciate the Attorney General’s clarification of that point.  

Mr J.A. McGINTY:  I will make a few fairly quick points.  Firstly, there are express provisions dealing with the 
evidence of children that we will come to consider a little later.  The provisions we are talking about in section 
27 of the current Act, and the changes being made to them, relate only to the initial ex parte application, which is 
to be dealt with in a closed court.  It then goes on to a final hearing.  Often the initial hearing takes place at a 
time when a woman is under particular duress, and seeking interim relief, if I can put it that way.  That is what 
we are saying should take place in a closed court.  If, maybe a couple of months later, an application for a final 
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order is made, that is then dealt with in an open court.  This provision is really to deal with the urgent interim 
nature of the application that is being made and the inappropriateness, in my view, of that being in an open court.  

Clause put and passed. 

Clauses 16 and 17 put and passed.  

Clause 18:  Division 3A inserted in Part 2 and consequential amendments - 
Ms S.E. WALKER:  Why can a police order be made only for a violence restraining order?  Where will the man 
go?  I have not spoken to any police officers recently.  How many more front-line police will be needed to carry 
out this work?  I am sure the Attorney General has done an analysis of front-line policing. 

Mr J.A. McGINTY:  The purpose of a police restraining order, if I can refer to it that way, for either 24 or 72 
hours will be made when the matter is of such urgency that it cannot wait until a court next sits to hear the 
matter.  That would occur in a violent situation, not in a misconduct situation.  If someone is making a nuisance 
of himself down the street -  

Ms S.E. Walker:  A bit like you do sometimes in here.  

Mr J.A. McGINTY:  Probably.  My neighbours sometimes say that.  That situation should not involve the police 
themselves issuing a restraining order.  One of the most significant changes in this legislation is the departure 
from the pure judicial model in the issuing of restraining orders by giving police the power to diffuse a 
potentially violent situation by issuing a restraining order on the spot.  It is not appropriate to extend that police 
power to cover mere civil nuisances that do not constitute an act of violence or something of that nature.  

The police orders will be generally used when no charges are preferred due to lack of evidence.  When charges 
are preferred, protective bail conditions will be applied with applications to the magistrate at the first appearance 
for either an interim order or protective bail conditions.  Essentially, the point we are making is that if there is 
sufficient evidence that somebody has been assaulted, the assaulter will be arrested and taken away.  These 
orders will be used when there is insufficient evidence of a criminal offence.  

Ms S.E. Walker:  It will not be the person on bail terms when there is not enough evidence for a criminal 
offence, will it? 

Mr J.A. McGINTY:  No, when there is not enough evidence - the victim might refuse to cooperate in any way, 
shape or form, but the police have a real suspicion that violence will occur when they leave the scene - the police 
will have the power to issue a 24-hour restraining order.  If the person is arrested because there is sufficient 
evidence of a crime having been committed, protective bail conditions will apply if the person is then released on 
bail.  If there is sufficient evidence, an arrest will be made; if not, a police restraining order can be issued.  

The police will generally encourage and assist the respondent to seek other accommodation and to be 
accountable or responsible in complying with the order.  The police believe the use of police orders will be 
resolved in this manner in the majority of incidents.  Where applicable, the police will ensure that the respondent 
collects or has access to reasonable clothing and tools of trade for employment purposes when they take the 
person away from his house.  When men cannot find accommodation with family and friends or are under the 
influence of drugs or alcohol or other substances, the police have a duty of care to seek accommodation services 
for them through Crisis Care, Salvation Army etc.  When such facilities are not available for men within 
localities, the police will actively work with other agencies in an attempt to find a solution in the medium term.  
Regional or district interagency groups should be working towards a solution for the men’s facility.  
When safety is an overriding issue, as a last resort, the police will support the placement of the complainant in 
temporary, emergency accommodation with support from key agencies.  Through the establishment of a men’s 
accommodation service, this strategy will also reduce overcrowding of women’s refuges.  That is the response 
from the police.  They will seek to cooperatively find accommodation, generally speaking for the man, with 
family or friends.  If that cannot be done, they have a duty of care to work through other agencies to arrange for 
that person to be accommodated.  
Ms S.E. Walker:  Do they do that now when they arrive at a scene?   

Mr J.A. McGINTY:  To a limited degree it is done at the moment but the general response from the police is to 
displace the victim because they do not have the power to remove the man from the circumstances.  I say “the 
man” in the general sense in which we have been discussing it tonight.  Presently, the police remove the woman 
to a women’s refuge, so they take her and the children out of the family home.  
Ms S.E. WALKER:  The adviser referred to, I think, about 6 000 restraining orders.  

Mr J.A. McGinty:  Sixty per cent.   
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Ms S.E. WALKER:  That means sixty per cent of 12 000.  When the police attend a scene they will be able to 
issue a police order.  Will there be a trend or policy to remove the man?   

Mr J.A. McGinty:  Yes.  I am told that will be the case rather than removing the victim, who is generally the 
woman.  
Ms S.E. WALKER:  Will that not be a lot to put on the police?   

Mr J.A. McGinty:  It will be a challenge for the police.  
Ms S.E. WALKER:  It will not be a challenge for the Attorney General because the police will not get any more 
resources.  

I refer to proposed section 30D “Children not to be restrained by police orders”.  A 17-year-old boy or girl could 
be beating up his or her parents.  Why could the boy or girl not be the subject of a violence restraining order?  I 
presume the Department for Community Development would intervene in that case. 

Mr J.A. McGINTY:  We are breaking new ground by giving the police the power to issue restraining orders.  
The issues involving children are invariably complex and would involve duty-of-care considerations well beyond 
those that might, for instance, be owed to a violent husband in a domestic arrangement.  It is thought appropriate 
at this stage to place some limits on the extent of the police order, particularly in this area, given its complexities.  
It was thought best to leave restraint of a child up to child agencies.  If the child had committed a criminal 
offence, the child could be arrested and dealt with.  This proposed section provides only for when there is 
insufficient evidence of a criminal offence.  Frankly, it was a very difficult issue and thought best at this stage to 
exclude children from the purview of that, given that we are giving the police exceptional new powers,.  

Clause put and passed. 

Clauses 19 to 22 put and passed.  

Clause 23:  Section 42 amended - 

Leave granted for the following amendments to be moved together. 

Mr J.A. McGINTY:  I move - 

Page 26, line 23 - To delete “any affidavit filed” and substitute “such record of evidence”. 

Page 26, line 24 - To delete “deponent” and substitute “person who gave the evidence”.  

These amendments are improvements to the Bill as recommended by the Chief Stipendiary Magistrate.  They 
simply make sure that the Government gives full effect to what was intended.   

Dr J.M. WOOLLARD:  I do not have the amendments in front of me.  Were the amendments to lines 23 and 24?  
The words “any affidavit filed” is referred to twice in proposed section 42(4).  Are those changes to be made in 
those two positions?  After the amendments are inserted, the proposed subsection will read, “subject to the rules 
of evidence, a court is to receive as evidence any record of evidence given (including such record of evidence) at 
a prior hearing in relation to the application, except that such record of evidence is not to be received as evidence 
unless the deponent is available to be cross-examined or unless the person who gave that evidence is able to be 
cross-examined on that evidence.”  

There are two references in proposed subsection (4) to “any affidavit filed”.  Does the Attorney General’s 
amendment change both references?   

Mr J.A. McGINTY:  I appreciate the point the member raised.  Proposed section 42(4) states -  

At a final order hearing - 

(a) attended by the applicant but not by the respondent; or 

(b) attended by both the applicant and the respondent,  

subject to the rules of evidence, a court is to receive as evidence any record of evidence given 
(including any affidavit filed) - 

I will pause there.  That is nothing more than to say that the court is to receive any affidavit that is filed.  That is 
simply the reception of the affidavit.  It continues -  

at a prior hearing in relation to the application, except that any affidavit filed is not to be received as 
evidence unless the deponent is available to be cross-examined on that evidence.  
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What is done with the affidavit once it has been filed is the question that arises.  A person can be cross-examined 
on not only that affidavit but also the other matters of evidence.  A person can receive an affidavit but the way in 
which the legislation was drafted originally could possibly have had the effect of limiting the examination to the 
contents of the affidavit, which was not the desired consequence.  The same wording was used, but to different 
effect.  Therefore, it is appropriate to amend only the second of the two occasions on which the words “any 
affidavit filed” appear.   

Amendments put and passed.   

Ms S.E. WALKER:  I refer to proposed new section 42(3), which states - 

If - 

. . .  

the court is to make a final order in the same terms as the earlier order unless any new ground or matter 
is raised by the applicant at the final order hearing. 

That gives the court discretion.  Currently the Act says that at a final order hearing the court may make a final 
order of a type and with the terms the court considers appropriate.  Why does the Attorney General seek to 
change the wording of that? 

Mr J.A. McGINTY:  This amendment relates only to cases in which an interim order has been issued and the 
respondent does not attend the final hearing, and that is understood to be his consent to the interim order as it 
was originally issued.  It is a matter of natural justice.  In his absence, new evidence should not be received and 
the order should not be changed because the respondent might object to it, whereas he might have been quite 
happy with the interim order and the terms under which it was issued.  If both parties are in attendance and new 
matters are raised, obviously the magistrate could issue an order in whatever terms he or she deemed to be 
appropriate.  This amendment simply relates to an uncontested hearing and provides that an order should be 
issued in its interim terms.  If it is to be altered, some notice would need to be given to the respondent.   

Clause, as amended, put and passed.   

Clause 24 put and passed.   

Clause 25:  Division 3 inserted in Part 4 -  
Ms S.E. WALKER:  Proposed section 44C is entitled “Cross-examination of person in domestic relationship 
with cross-examiner”.  Why are screens or video evidence not used in these circumstances?  Is it because the 
number of applications would make it too costly?   

Mr J.A. McGINTY:  Currently, there is no limitation on a person being cross-examined by a respondent.  In 
other words, there are no limits on a victim of domestic violence being cross-examined by the person who has 
committed the acts against them.  This is a new provision that is designed to give greater protection to a person 
seeking the protection of a restraining order.  I am told that many courts do not have closed-circuit televisions, 
but that is something that we should evolve towards when a particularly vulnerable person seeking the protection 
of a restraining order wants greater protection in the court.  At this stage we have gone so far as to prevent direct 
cross-examination of the victim by the accused.  What we think would be appropriate is to make provision, 
perhaps via the regulations, for the sorts of things that a special witness would receive, for instance, in a sexual 
assault trial.  It would be appropriate to do that, but it is a question of the availability of those services in the 
courts.  We think this is a significant first step in that direction.   

Dr J.M. WOOLLARD:  What is meant by the words “Rules of evidence not to apply at ex-parte hearing”?  I 
cannot find the words “ex parte hearing” anywhere else in the Bill.   

Mr J.A. McGINTY:  At the initial hearing, the applicant can introduce hearsay evidence.  When we are talking 
about a person who is particularly distressed and is seeking the protection of the court, the usual rules of 
evidence will not apply.  Obviously a magistrate, being legally trained, will seek to ensure, as will the police, if 
they are representing a person in an application, to ensure that fairness is done, but not according to the strict 
rules of evidence, particularly those relating to hearsay and the admissibility of evidence.   

Dr J.M. Woollard:  So does ex parte mean that there can be hearsay evidence?   

Mr J.A. McGINTY:  An ex parte hearing is the initial application made by a person who says to the court, “I 
want the protection of the court; please give me an interim restraining order.”  In those hearings, the strict rules 
of evidence that would normally be applicable will not be applicable.   

Clause put and passed.   
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Clauses 26 to 34 put and passed. 

Clause 35:  Sections 50A, 50B, 50C and 50D inserted -  

Ms S.E. WALKER:  Proposed new section 50C states -  

(1) Before a court makes a violence restraining order where -  

(a) the respondent is a child who has not attained the age of 16 years; and . . .  

Why will a child who has not attained the age of 16 years be treated differently from a child who is aged 
between 16 and 18?  Can the Attorney General explain that?   

Mr J.A. McGINTY:  The difference between 16 and 18 years of age is reflected also in the Criminal Code in 
respect of the duties that are imposed upon people to provide the care and necessities.  We are seeking to reflect 
in the legislation the view of the Department for Community Development and the view that is reflected in the 
Criminal Code that children under the age of 16 are in special need of protection.  The Criminal Code 
differentiation between children under and over the age of 16 years is then carried forward.  It is thought that 
different consideration would apply to children over the age of 16.  The general provision in proposed new 
section 50C really relates to the removal of a 16 or 17-year-old from the family home if a restraining order is 
sought against that person.  That is why special provision has been made in that case. 

Clause put and passed.   

Clauses 36 to 39 put and passed. 

Clause 40:  Section 61 amended -  
Ms S.E. WALKER:  I want to know why the penalties for breach of a restraining order are such a slap on the 
wrist with a lettuce leaf effort, to quote an earlier comment of the Attorney General.  Currently, it is 
imprisonment for 18 years.  All that has really happened is that it has been increased by six months.   
Mr J.A. McGinty:  Eighteen months.   
Ms S.E. WALKER:  Did I say 18 years?   
Mr J.A. McGinty:  Yes. 
Ms S.E. WALKER:  It should be 18 years!  Perhaps that is what I meant! 
Mr J.A. McGinty:  I do not think I can out bid you on that one in the lead-up to an election!   
Ms S.E. WALKER:  The message that we are sending is, “Do not worry about it, mate.  It is only another six 
months.”  It does not take into account the fact that a person might be a recidivist offender with regard to 
breaches.  What is the rationale behind this?  Why is it only six months? 
Mr J.A. McGINTY:  We have had regard to the provisions in the other States and in a range of other countries as 
well.  I will read through the penalty provisions for a breach of a restraining order.  As has been said, in Western 
Australia the penalty is currently $6 000 or 18 months’ imprisonment.  In Victoria it is $24 000 or two years, or 
both, which is what we are moving to.  In South Australia it is two years.  In Tasmania it is $1 000 or six 
months.  In the Northern Territory it is $2 000 or six months.  In the Australian Capital Territory it is $5 000 or 
two years, or both.  In New South Wales it is $5 500 or two years, or both.  In Queensland it is $3 000 or one 
year.  The model domestic violence laws are $24 000 or one year.  In New Zealand it is $4 000 or six months.  In 
Ireland it is $4 000 or two years, or both.  I am not sure what the next two on the list are.  In the United Kingdom 
it is a fine or six months, or both.  The comparative provision for breach of a restraining order at the upper limit 
is two years’ imprisonment and a fine that is generally less than what we are proposing, so we will have the most 
severe penalty, comparable with Victoria, of any of those other States or countries with which I have made a 
comparison.  At the more serious end of the scale, a breach of a restraining order will also include the 
commission of a serious criminal offence such as assault or grievous bodily harm, or, at worst, murder.  In those 
circumstances, the person will be charged with a criminal offence and will be dealt with appropriately.  We have 
had regard substantially for what the going rate is, and we have pitched the penalty at the highest current level of 
any other State in Australia.   

Clause put and passed.  

Clauses 41 and 42 put and passed. 

New clause 43 -  
Mr J.A. McGINTY:  I move-  

Page 47, after line 26 - To insert the following to stand as new clause 43 -  
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43. Section 63 amended 
Section 63(4)(a) is amended by deleting “Section 11” and inserting instead -  

“    section 11A, 11B   ”. 
There was a typographical error in the original drafting.  This new clause will give full effect to what is intended. 
New clause put and passed.   
Clause 43:  Section 63A, 63B and 63C inserted - 
Mr J.A. McGINTY:  I move -  

Page 49, line 22 - To insert after “section 277” the following - 

(other than infanticide) 
Again, that amendment corrects an oversight in the original drafting of the legislation.   

Amendment put and passed. 
Ms S.E. WALKER:  I move -  

Page 50, after line 7 - To insert the following - 
63D. Transcript of Proceedings 

The applicant and respondent are entitled to a copy of the transcript of proceedings on 
request, at no cost. 

I spoke about this issue in the second reading debate, and I have spoken about it a number times with the 
Attorney General.  Ms Pamela Logue came to see me - the lady on the front page of The West Australian - 
because of her former de facto spouse, who was in prison on an indictable offence of threat to kill.  While in 
prison, he kept sending her threats to kill.  None of the ministers in the Government has bothered to see this lady, 
although they have said that they have made these changes as a result of cases like Ms Logue’s in which people 
have been killed.  The whole impetus behind this amendment is the fact that women and children are being 
killed, mainly because women’s former spouses cannot control their emotions and feelings of anger.   

However, the point is that when Ms Logue came to see me, she had bothered to pay $300 to get a transcript of 
proceedings from the Magistrates Court.  A person cannot get a transcript of proceedings automatically from the 
Magistrates Court.  When I was a prosecutor, it used to take about three weeks.  However, in the District Court 
and the Supreme Court a person can get his transcript right away.  If a person can get his transcript of 
proceedings, the prosecutor, who the Attorney General has on duty all the time on the trial basis, can look at the 
person’s history right away.  I looked at the transcript of proceedings of Ms Logue’s case and at how the court 
dealt with, for instance, the question of a victim impact statement.  Often women go to these courts and are 
unrepresented, yet the defence counsel comes along and puts things to the magistrate.  The magistrate is often at 
fault here because he is not trained in this area, for instance.  I will tell the Attorney General some of things that 
have happened, and I will give another example in just a minute.   
However, on page 2 of the transcript of Ms Logue’s case, dated 23 March 2004, she wanted to put in a victim 
impact statement.  The magistrate was not quite sure what to do with it.  I was horrified - and I have said this to 
the Attorney General before - that when looking through this transcript I saw that Mr Gabriel, the defence 
counsel, said that he had spoken to the sergeant and got a copy of the victim impact statement.  The victim 
impact statement is not allowed out of the court.  It is supposed to be prepared with the help of the Victim 
Support Service and given to the prosecutor, the police, and the Director of Public Prosecutions.  They are 
supposed to present it as part of the prosecution case.  It goes to the judge and the defence can read a copy in the 
court, but it certainly does not go outside the court, and I have told the Attorney General that the rationale behind 
that is that it is a very private and personal document.  However, the transcript noted discussions about it - 

HIS WORSHIP:  Yeah, well, that’s her choice.  But if you’re going to discuss that with her, she should 
be made aware that she, in effect, would become a witness and - -  

PROSECUTOR:  Is the subject of - - 

HIS WORSHIP:  Subject to cross-examination.   

PROSECUTOR:  Sure. 

I have never heard of a victim being the subject of cross-examination.  Things are happening in the Magistrates 
Court, and the Government has not looked at this problem in terms of making this area more effective for 
women.  One of the ways in which I would like to see victims helped is for them to be given a copy of the 
transcript of proceedings and to have that done automatically.  It is an important issue.   
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I wish to raise another matter that shows the Attorney General the devastating consequences for a victim if she is 
unrepresented and the senior defence counsel and magistrate do not know what they are doing.   
Mrs C.L. EDWARDES:  I would like to allow the member for Nedlands to complete her remarks. 

Ms S.E. WALKER:  I want the transcript of proceedings to be brought forward because it exposes what actually 
happens in court.  On 3 April 2000, a lady who alleges that she had been the subject of sexual assault by her 
former stepfather went to the court at Joondalup to apply for a misconduct and restraining order.  She was 
unrepresented, but a senior defence counsel was there and she said -  

I wish to set a date for a hearing, because my lawyer isn’t present.   
His Worship said - 

Yes - 
He then asked the defence counsel whether he had any difficulties with that.  Defence counsel said - 

I don’t.  I am just a bit disturbed by this, sir.  If I could just give you the background, I don’t know 
whether we should be referring this to another court.   

He later stated - 

Let me explain the background. 
He went on to say who she was and how she was related to the accused.  Members should bear in mind that this 
lady was trying to get a misconduct restraining order.  There was a bit of a skirmish about why she was at 
Joondalup when she now lived at Bicton and the offence occurred at Mullaloo.  She was trying to get protection 
for her and daughter.  With regard to the complaints, defence counsel said - 

. . . she is basing it on two factors basically; one that she was sexually assaulted 17 years ago - - 

. . .  

- - and another that she was intimidated of more recent times.  The facts are that . . . between October 
and January -  

He tries to say that she had been visiting her stepfather at his medical practice and then states - 

. . . I notice in the back of the court the lady sitting there . . . is from a nefarious outfit called Stamp.   

That is a group of women who look after people who have been sexually assaulted by medical practitioners.  
This defence counsel called it a nefarious outfit.  He then said - 

. . . I’ll just give you the background.  I wish to give the court the background of this.  Stamp were 
responsible for agitating 27 false complaints of rape against the doctor.  The women came to court at a 
preliminary hearing and gave their evidence . . .  

Your learned brother, Mr Roberts, because of the decision in . . .  

He referred to a particular case - 

. . . said, “Well, it’s not for me to weigh the evidence.  I’ll have to commit.  But I’ll give you a dollar’s 
bail” and the DPP promptly nolle’d all charges. 

This woman was unrepresented and a senior defence counsel was giving what he said were facts about this lady 
and past incidents.  She was sitting there.  His Worship said -  

And you’re talking in terms of flash-back as opposed to memory? 

She said - 

It has been actual recall memory, sir.   

His Worship later said - 

A misconduct restraining order, when it is alleged that sexual assault has taken place between an adult 
and a 14-year-old, is completely incorrect.  It is clearly misconceived, in the sense that if one was to 
apply for a violence restraining order, that would have been much more appropriate, but you have not 
done so.  You’ve applied - - listen to me - - you’ve applied for a misconduct restraining order - 

He then tells a woman off for bringing her phone into the court.  He says - 

A court may make a misconduct restraining order if it is satisfied that unless restrained the respondent is 
likely to behave in a manner that could reasonably be expected to be intimidating or offensive . . .  



Extract from Hansard 
[ASSEMBLY - Tuesday, 29 June 2004] 

 p4511b-4536a 
Dr Janet Woollard; Mr Rob Johnson; Ms Dianne Guise; Mr Jim McGinty; Acting Speaker; Ms Sue Walker; 

Speaker 

 [24] 

He then lists them - 

. . . or thirdly, behave in a manner that is likely to lead to a breach of the peace; and granting a 
misconduct restraining order is appropriate in the circumstances.  Those are the grounds for a 
misconduct restraining order.   

She says - 

That’s what I’m requesting.   

The magistrate says - 

It seems to me entirely misconceived on your part, but if you wish to take that action, because of the 
nature of this particular Act I can’t stop you.  But I will simply recount to you again what happened to 
Oscar Wilde.  Three years later, after embarking on his course of action, imprisonment and he died.  
The fact is that in this court also you must bear in mind that once counsel is involved, there are very 
large issues of court costs, and those court costs can be enforced by way of what’s called writ of fi. fa. 
against the loser.  A writ of fi. fa. can be put against your house and your house be auctioned to recover 
those costs.  Those are real things which actually happen out of this type of action.  I would urge you to 
obtain proper legal advice; not the advice of a lay person but proper legal advice as to the likely 
outcome of this action which you seek to embark upon. 

The defence counsel said - 

Just before you do, because it might be a further help to the applicant, she might not be aware of this, in 
each of - - this evidence will be called - in each of the 27 counts of rape brought by four different 
complainants . . .  

Remember, 27 counts.  His Worship said - 

Well, I don’t know about that, but that will be a matter for evidence to be called . . .  
The lady stated - 

Excuse me, sir?   

His Worship said - 

Yes, thank you? 

She said - 

If I might just add something?  At the present time I am not concerned with the sexual assault that 
occurred 17 years ago.  I am concerned with what has happened in the last 5 months. 

His Worship said - 

Yes. 

She said - 

I am concerned with the present; the fact that this man has threatened my life and my daughter’s life to 
my face verbally. 

His Worship said - 

Well, if you don’t go near that doctor . . .  

She said - 

He has been sent a letter twice stating “No contact is to be made” and he has made further contact, 
which is disturbing behaviour. 

And what if he attends my premises? 

His Worship said - 

Well, that is a different matter.  Report it to the place.  Because you have alleged that he has sexually 
assaulted you, if he comes to your house, then report the matter to the police.  They will no doubt deal 
with it by way of arrest or policing action.  But this is not in my view ground for a misconduct 
restraining order, even on an interim basis, at this stage.  Yes.  Thank you. 

It can be seen from the transcript of proceedings that the magistrate refers here to Oscar Wilde.  As a result of 
that, a complaint was made by the lady sitting at the back of the court about the conduct of the defence counsel.  
The defence counsel said that there had been 27 complaints made, as well as saying other things.  The lady said 
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that she thought there were, I think, 10 misrepresentations about the person.  The letter was taken up by the 
Western Australian Legal Practitioners Complaints Committee.  The lawyer concerned responded to all the 
complaints.  Concerning misrepresentation No 1 - 

In relation to Misrepresentation No. 1, Mrs . . . claims that on page 5, paragraph 3 of the transcript the 
writer stated: 

“Stamp were responsible for agitating 27 false complaints of rape against the doctor”. 

At the time of addressing the Court it was my recollection that there were 27 charges.  I am now 
instructed by my client that there were in fact 14 charges not the 13 in total as claimed by Mrs . . .  

. . .  

These matters were dealt with back in 1994, when the writer appeared as Counsel. 
This is a defence counsel.  It is an example of what can happen in the courts.  I saw this in Ms Logue’s 
transcripts.  Outlandish statements were made to the court in order to get clients off or make a person back off.  
He continues - 

Due to the significant lapse in time, the writer inadvertently stated a figure of 27.  Without the benefit of 
being able to refresh my memory from the charge sheets, I recall there were numerous charges, and 
inadvertently, and certainly not deliberately, misquoted the amount. 

I will quote another example - 

In relation to Misrepresentation No. 4, Mrs Lowe claims that on page 5 paragraph 4 of the transcript the 
writer incorrectly stated:  

“But I’ll give you a dollar’s bail . . . ”  
How does the defence counsel respond to that?  He stated - 

I have made a complete mistake in relation to the bail.  I can remember that at the start of the 
Preliminary Hearing, after his arrest, Dr . . . was on bail in the sum of $5,000.00 with a surety in the 
same amount. 

I am happy to table this document.  What happened to the lady in the end?  In the letter to the complaints 
committee the defence counsel stated - 

The words of His Worship - 

Remember Oscar Wilde - 

obviously had a salutary effect upon the complainant because soon after the Court appearance she 
instructed her lawyers, who telephoned this office, with an offer that she would withdraw the 
complaints provided the parties pay their own costs.  This was outrageous that this false complaint be 
instituted against Dr . . . and then the Applicant seek to withdraw without paying costs.   

I rang this afternoon to speak to Mrs Lowe from STAMP to see whether the lady would mind if I used her name.  
She has committed suicide.  I believe that the matter is before the coroner.  She said that she spiralled 
downwards after what happened with the magistrate and the defence counsel.  The Legal Practitioners 
Complaints Committee did not find this lawyer guilty of unprofessional conduct, but it should have done.  That 
defence counsel was the member for Innaloo.  He has come in here on different occasions to talk about his 
reputation.  When I read this transcript and how he conducted himself in that court, and how the magistrate 
conducted himself, and how defence and magistrates are able to get away with this sort of conduct in relation to 
women and have this effect on them, I determined that it is about time a copy of the transcript of proceedings 
was made available.  I cannot say for sure that this lady would not have taken her own life - 

Mrs C.L. EDWARDES:  I rise to allow the member for Nedlands to finalise her remarks.   

The SPEAKER:  I have not given the member for Kingsley the call.  I warn the member for Nedlands that 
criticism of members of this place should be made by way of a substantive motion.  If the member wishes to take 
that action, she is entitled to do so.   

Ms S.E. Walker:  About what, Mr Speaker?   

The SPEAKER:  I refer to criticism of a member of Parliament. 

Ms S.E. Walker:  It is not; it is fact. 
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The SPEAKER:  I do not want to enter into a debate with the member.  If the member wishes to allege 
inappropriate behaviour by a member, it should be done by way of a substantive motion.  I call the member for 
Kingsley.   

Mrs C.L. EDWARDES:  I rise to enable the member for Nedlands to finalise her remarks.   

Ms S.E. WALKER:  I am not alleging it; Mrs Lowe alleged it.  I received that information a while ago.  It 
occurred to me when I received Mrs Lowe’s transcript that it exposed how defence counsel and magistrates can 
combine, if one likes, to bring about a result in relation to these unrepresented women.  I would really like to see 
people have a copy of their transcript of proceedings, Attorney General.  That would make a big impact on 
women.  It would stop people.  At the moment, it is a bit of a closed court.  The transcript is not delivered every 
day to the defence and the prosecution.  It is hidden, in a sense.  I would like to see this motion supported by the 
Attorney General.  I would like to see a transcript of proceedings made available so that what happens in the 
Court of Petty Sessions in relation to these issues can be observed and overseen.  I sincerely hope the Attorney 
General will support me in this amendment. 

Mr J.A. McGINTY:  The member for Nedlands has put forward a compelling case for greater transparency and 
accountability regarding what occurs in the courts.  What is said in court is certainly recorded, but not 
necessarily transcribed.  I make three comments.  First, I think if it were not a question of resources, the 
argument the member puts should be supported as a matter of principle.  Second, it is a question of resources.  I 
do not know, but I suspect the cost would be significant to provide to each applicant in a restraining order 
application a copy of the transcript -   

Ms S.E. Walker:  It’s a violence restraining order.   

Mr J.A. McGINTY:  I am sorry; I refer to violence restraining orders.  At the moment, proceedings are recorded, 
but not transcripted.  Therefore, the cost is not incurred unless a party requests a copy of the transcript.  The cost 
could be significant.  To agree to something like that would require a cost-benefit analysis to be undertaken.  The 
member has put forward the benefit, but what is the cost of achieving that benefit?  I simply have not done that 
exercise.  The other point I make was raised with me this evening by Superintendent McCagh.  The police will in 
the future be far more involved than they were in the past in representing applicants for restraining orders.  The 
police will be adopting a case management approach.  Rather than individuals appearing before the court and, to 
continue the member for Nedlands’s analogy, throwing themselves on the mercy of the court, specially trained 
police prosecutors will prosecute the cases on behalf of restraining order applicants.  Internal police resources 
will ensure that a full history is presented to the court.  All material will be there.  There will also be a greater 
police presence, which should act, particularly in the case management issues adopted by the police, as a 
restraint on any excesses occurring within the court.  That is one thing that will help overcome, in part, the evils 
the member has described this evening.  However, I am not in a position to agree to her amendment tonight for 
the reasons I have given.   

Ms S.E. WALKER:  I am pleased to hear the Attorney General say that specially trained prosecutors will be 
used.  They must be confident and able to take on defence counsel when they make ridiculous allegations - I am 
also talking to Ms Logue’s defence counsel - and try it on.  Some magistrates do not know what to do with a 
victim impact statement, or they speak in a paternalistic way or they do not help the victims.   

The Speaker stood to speak before I finished about the woman who has since died.  Apparently, they do not 
know what she died of.  It is before the Coroner’s Court.  The accused was convicted and was recently struck off 
by the Medical Board of WA.  Many complaints had been made against him over the years.   

What concerns me is that things are going on in the courts with unrepresented women who simply do not have a 
clue about the system.  They are being taken advantage of.  I am pleased that specially trained prosecutors will 
be involved.  It would not take them much to know more about the law - for instance, victim impact statements - 
than the magistrates.  I am pleased that we have debated a Bill in which magistrates will be required to have 
seven years experience.   

I still propose my amendment.  The transcript will not be given automatically, but people will be able to apply 
for it at no cost.  They can apply for it now.  However, some people are from low socioeconomic backgrounds.  
Ms Logue had to spend $300 to get her transcript.  She should not have to do that.  I have the transcript.  Every 
time she has been to court nobody has known what has happened before, so the courts have not been able to get a 
comprehensive picture.  The transcripts should be provided to these people at no cost.  The police prosecutors 
will need a copy of the transcript if they want a history of the case.  That will cost the Government.  It will not 
cost much to get a copy.   

Amendment put and a division taken with the following result - 
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Ayes (14) 

Mr C.J. Barnett Mrs C.L. Edwardes Mr W.J. McNee Ms S.E. Walker 
Mr D.F. Barron-Sullivan Mr J.P.D. Edwards Mr P.G. Pendal Mr J.L. Bradshaw (Teller) 
Mr M.F. Board Mr B.J. Grylls Mr R.N. Sweetman  
Mr J.H.D. Day Ms K. Hodson-Thomas Mr T.K. Waldron  

Noes (25) 

Mr P.W. Andrews Mrs D.J. Guise Mr J.A. McGinty Mr E.S. Ripper 
Mr J.J.M. Bowler Mr S.R. Hill Mr M. McGowan Mr D.A. Templeman 
Mr C.M. Brown Mr J.N. Hyde Mr A.D. McRae Mr M.P. Whitely 
Mr A.J. Carpenter Mr J.C. Kobelke Mr N.R. Marlborough Mr M.P. Murray (Teller) 
Mr A.J. Dean Mr R.C. Kucera Mrs C.A. Martin  
Mr J.B. D’Orazio Mr F.M. Logan Mr A.P. O’Gorman  
Dr J.M. Edwards Ms A.J. MacTiernan Ms J.A. Radisich  

            

Pairs 

 Mr M.J. Birney Ms S.M. McHale 
 Mr A.D. Marshall Dr G.I. Gallop 
 Mr P.D. Omodei Mrs M.H. Roberts 
 Mr R.F. Johnson Mr P.B. Watson 
 Mr M.W. Trenorden Mr J.R. Quigley 
 Mr R.A. Ainsworth Ms M.M. Quirk 

Independent Pair 

Dr J.M. Woollard 

Amendment thus negatived. 

Clause, as amended, put and passed. 

Clauses 44 to 55 put and passed.   

Clause 56:  Section 16A amended -  
Mr J.A. McGINTY:  I move -  

Page 57, lines 9 to 17 - To delete all words after “Section 16A(3) is” and substitute “repealed”.   

This matter was raised with me initially by the magistrate of Kalgoorlie and concerns the great difficulties for 
people in rural parts of the State who are arrested and then considered for bail for a breach of a restraining order.  
In his view and in mine, the provision operates unfairly for people in remote parts of the State who cannot be 
brought before a magistrate to be considered for bail.  The advice I have received from parliamentary counsel 
states in part -  

The Bail Act 1982 s 3(1) defines “serious offence” to include offences described in Schedule 2.  
Schedule 2 already includes the offence under the Restraining Orders Act 1997 s 61(1) (which offence 
is the subject of Bail Act s 16A(3)) and, when amended by cl 58 of this Bill, will include s 61(2a) of the 
1997 Act.  So both the offence under s 61(1) and the one under s 61(2a) will be “serious offences”.  The 
attached amendment if included in the Bill will mean the Bill proposes to repeal the Bail Act s 16A(3) 
and the result will be that all serious offences will be subject to the same bail restrictions; those in the 
Bail Act s 16A.  

This seems to me to be a very sensible amendment.  

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 57 to 68 put and passed.  

Title put and passed. 
 


